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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

GERALD C. MANN
AvrosusY SENERAL

AUSTIN
Honorable Geo, #. COX
State Health O0fflcer
Austin, Texas
Dear Sir
Opinion No.
Re: Interpreta e
Bill Wo, 142, of\the
48t gislaturs.

- we acknowledge repéipiof yeur lettar of ‘July
18, 1959, in whieh you regdest opindon of this Départ-
ment on the following fou :

¢ HOW PEYSORS en-
tha Coast of the

2 Department) does Eouse Bill Ko,

14 boratory analysis, or asny other
pa aulsr method or methods to be used by the
phaysielan in é&stermining the existence of mush

~ disetsen, or does House Bill Xo. 142 mesn the
determination ef the methsd to bde used should he
laf't to the ' eonscientious dlscretion of the
physioian?? ‘

"4, Are there eay seoctions or provisions

in this Bill uneonsfitutional? If so pleass
advise " ' .

MO COMMINICATION 1€ T Br mokldshres 2o 3 ==s 0 NION UNLESE AFPROVED BY THE ATTORNEY CENERAL OR FIRST ASTISTARY



978

Honorabkle CGeo., w. Cox, Page 2

Your first question embraces a faoct situaatien
which this Department cannot usndertake to pass abon The
first sentence of Section § of House Bill No 147 veads
as follows:

*All health certificates Salled for by

this Act shall be displayed for pudblie inspec-
tioa at the place where the person named ihere-~
on is employed, and shal} not be remnved from
suoh plage during the ecntinvence of such ex-
ploymsnt except by a publie healtih officer,

hi: dni.y appointed agent, or upon valid oourt
‘order.

) This seotion also euthorizea the publlioc health
departaent and local lawmaking bodies to estadblish such
further rules, regulations amd ordinances as they may deem
egzent 1al to carry out the imntentions of the Act. The
clear intention of the Legislature ia to provide for all
persons possassing health certifiostes under the Aot to
display the same &t the place whsere they are employed,
This does mot mean that the esployee must carry the cer-
tificate on his person at al)l times, no¥ that ho must dis-
play it at any place other than the dlace of his smploy-
ment. The mode of displaying the certificate is an inoil-
dental questian of faot and suthorities direolly concerned
with publie health are given ampls authority to smeoct
clarifying rules and regulations, if they are considered
nedessary.

Section & of Houss Bill No. 142 provides thst
it s2hall be unlawful for any menufacturer or vendor of
candies or manufactured sweets to Imowingly comnsign, sell
or furnish sueh products to any person or persons for the
purpose of resals from & private reaidence, unless such
person or persons display a complete valld health certi-
Ticate 1ssued for each member of the family or household
from which products are to be resold, The only offense
outlined by thig seotion is the act of the munufacsiurer
of the product im knowlngly oonsigning, selling or far-
nigshing candies ¢or manufactured sweets to a person whe
has Mot met the requirements therein set out. The faot
that the person to whom the product bas deen sold bas not
met such requirements is not an offense under Seoctioam 2.
In answerT to your second qudstion we aivise yon that Seo-
ticn 2 does require a health certifioate for each member
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of the family or household, regardless of whether not
tho;dr have anything to do with the actual resale of the
candy,

In answer to your fourth question, we advise you
that we find no ssctiom or provision which renders the dill
unconstitutional, or which in itsgelf contravenes any pro-
vision of the Constitution. The protection of pudlie health
is a subjeet which properly falls within the exsroise of
the-police power of the 3tate, and it 1is the duty of this
Department to resclve every reasomadle doudt in favor of the
validity of such legislation, if such doubt exists. Dus to
the fact that this Aot is new loﬁalatiou. we do not intend
to express, a. this time, any opinion on mans and msthods
émployed in the enforcezent of its provisions, insofar as the
subjeot of constitutionality is concerned,

Ismediately preceding your thlird question the
following paragraph appears im your letter:

*I guote from your opinion No. 0-213 under
date of January 27, 1939 =8 follows: ‘Ye @x-
press no opinion herein that a laboratory analy-
sis 18 or is not necessary tw determine the ex-
istence of infectious or communiecable 4&1iseases,
e bold merely that the Legislature hasg not under-
taken to presoribe a laboratory analysis or any
other particular method or methods to be used by
the physician in determining the existence of
such diseases, but leaves the determhnation of
ths methods to be ussd to the oconsoientious dis~
eretion of the physieian.*

The opinion to which you refer does not necessar-
i1y have any bearing on the question presented, since it
was rendercd on a statute which differs greatly ia termin-
ology from the one now under scrutiny. It does apply im-
sofar as 1t expresses an unwillingness on the jart of this
Departzent to dictates methods of practice to the medical
profession.

Yrom this paragraph and your letter as a whols,
however, we gather the ression that you are prineipal-
ly interested in determining whether or ot the provisions
of House Bill No. 142 require a physioclian to base hisx opin-
ion on a ladoratory analysis in ascertaining freedom from
vemsreal disease. Further, it appears that the controversy
as t0 whethar or not bleod tests are mecessary prineipally
arlses in the case of sxaminations for vensreal disesase,
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Article 4445 of the Revised Civil Statutes of Tixrw Geo-~
fines venereal diseases and declares them to be coptagi-
ous, infectious, ecmmuniceable and dangsrous td publie
health. 3§ virtue of this legislative deelaration, House
3111 No. 142 and any other legislative act wkigh treats
the subjeot of infectious, comuunicable and eontggious
diseases, doss apply to venereal diseases.

Ye quote the tollovd.ng sections from House Bill
Ko . 142 for the purpose of ascertaining the intention of
Legislature from the language therein smployed: _

"Jegtion 1. HNo person, firm, eorparatiom,
conmon ¢arrier or association operating, sanag-
ing, or sonducting any hotel or any other pub-
1ie sleepling or eating place, or any place or
vehiele whare food or drink or containers there-
for, of any xind, 1s manufactured, transferred,
prepared, stored, packsd, served, so0ld4, or other-
wise handled in thia 3tate, or any nenufacturer
or vendor of candies or manufactured sweets,
shall work, employ, or keep in thelr employ, ina
on, or about any eaid place or vehisle, or have
delivered any article therefroa, any person in-
feoted with any transmisaible condition of any
infegetious or contegious disesse, or work, or
enploy any persor to work in, on or adout said
2lace, or to deliver any article therefrom, who
at the tize of hls or her employment, failed
to deliver to the employer or his azent, a cer-
tificate signed by a legally liocensed physician,
r-8iding in the county whers said persoa 1z to

be employed, or is employed, attesting ths fast
that the bsarer had been actual and t ough-=
ly eramined by such slelan w%thln a wWeek
rior to the time of wich e exent, ap hat
such examinat on ac oged the fac at. sue
mizgible eond.lt.ion of an 1Lnroctious or con a=-
© glous d]lsease; or fall to Institute end have
made, at Etenall of time not exceeding six

monthe, sotual and thore e tions, es-
sential to the find f frecdom from gom~

enp Y 4
sidins in the oeunt{nvhoro sald parson is em-
4, and secure svridense thereaf g cer-

mtis ed by such slclan stat a
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such examinatlion kad been made of such person,
discelosing the fact that he or she was free from
any transmissidle condition of any comnunicah)e
and infectious dlseases." (Underscoring oggﬁl

*Seetion 3, Helth Certificate--Displayed,

All healih certificates ¢alled for by this aci
shall de displayed for publie Inspection at the
place where ths person nanmed thereon is employed,
and shall not be removed from such place during the
continuance of such employnent except by a publle
health officer, his duly appeinted sgent, or u

- velid court order. All such eertificates shel
bear the employce’s signalure, the name of the
pggéic.ans execusving examinatlons and texts, and
3 (63 ¢ color of eyes, an » helght,
woight, race, sex, age, and date of issuance, and
shall be valid for six momths only. Publie hsalth
departasnts, and local lawmaking bodies, are hsre-
by authorized to establish such furtder rules, re-
gulations and ordinanceg ss they may deem essential
to the .execution of the intentions of this .ct;
providing, however, that all conditions of this Act
shall be requisite to &£11 such regulations 2nd or-
dinances, except, that the sald authorities may
adopt a plan for the registration of the physicians!
certificates required by this set and in llsw
thereof issue a reogistration card to show that the
person named thereon has complled with all of the
provisions of this Aetl; providing further thet the
said registration ecard must bear the signature of
the person named thereon and shall be displayed
for publioc inspeection at the place where such a
person is employed.” (Underscoring ours)

vSeotian 4., Failure to Comply %ith iet. The
fallure of any person, firm, c¢orporation, common
carrier or asssciation engaged in anpy of the busi-

. nesses described in this aet, to display at the
place whare any of the operations of such dusinesses
are belng condueted, a valid health or registration
certiricatd, as required by this ict, for each per-
son employed in, on, or about such place, shall de
prima facle evidence that the said person, firm,
ecorporation, common carrier or association, in vio-
lation of requirements called for by this iet, fall-
ed to require the exhibition of the pre-employuent
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health certificate, of such persom and failled to
ingtitute and have mmde of such person, ae )
and thoroiu_g% exaninations necessary to the finds
nZs oi ireodom from eommunicable dissases at,
Tntervals of time not exceeding 81x months,.v
(tnderscoring ours)

Hmimn"s Secand BMition of ¥Febater's Unabridged
Dictionary contains the following definitione of words appear-
inz in House Bill No. 142:

Execute: "To follow out or through to the end;
to carry out or ints complete effeci™

Thorough: "So couplete as to leave pothing un-

affected or wanted; paiastakingly ex-
act or careful about detaiis”

EBxazime: "To test by an appropriate zethod; to
inspect carefully with a view to dis-
cover the real ¢haractaer or state of™

Issential:"3eing what 1s in the most perfect de-
gree; indispensable; important in the
highest degree”

The provisions of Fouse Ei11 Xo., 142 demand "actual
end thoro exampinations essential to the findings of free-
don ectious and cormunicable diseases.” By the use
of these terms it ia odvious that the Legislature intends to
require more than a mere gqusstioning or casuel examination,
%hat type of examination is sssential to the findings of
freedonm from infeotious and somxunicadle diseases could bet-
ter be determined by & qualifisd physielian, and this Derart-
ment does not desire to remder any opinion which would in-
vade the field properly and capably occupied by the medleal
profession. It is with that thought im mind that we have
exemined ssveral bulletins distributed by the Texas State
Department of Health in an effort to aseertaln what croee-
dure the medieal professicn and your Department consider
necessary to establish the finding that a person is free
from infestious and cormmmicable diseases, with particular
reference to syphilis and other veneresl disesses. From
our sxanination of this material we fisd that both your De~
partasnt and the nmedical wofession generally seem to con~
zider a bdlood test essential to any exanination which pur-
ports to establish freedom from syphilis,
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You will note that the Legislature in Section 3
of Bouse Bill Mo, 142 has required that all certifig¢gates
given as evidence that proper examinations bave ,bgén made
»ghall bsar the names of the physicians executing the ex-
aminations, and teats.” The language here used vokeg
the thought that the Legislature contemplated thrat physi-
oilans should resort to wmeans other than e mere routine ex-
amivation. Consegquently, it becomes apparent that whatever
tests are generally quuirod %0 show freedom from such di-
soanges should be resorted to by physiocians issuing the
certifieates, If there are avsilable means other than the
dlood te=ts whiech are acceptadble methods of determining
freedom from such discases it would of course be in order
for examiners to0 use such procedure. In short, the Legls-
lature has required in House Bill Xo. 142 that the physi-
elan who issues the health sertiriecate provided for therein
shall conduct an actual and thoro exsmination, which is
necessary or essential to the s of freedon from
commun] cable dlsease, The medical profession elone occuples
The field of xnowledge and science which determines what -
exaxzination or tests are necessary or essentiasl to aush
findings. If 1t 1a trus that in order to discover syphilis
& physical exanination plus a blood test is required, then
physiclens should require blood tesxts of all percons ex-
amined under the authority of House Bill Ko, 142, 1If the
Wassermann Test is necessary them such test should be ad-
ministered. This question, however, camnot be passed upon
by this Tepartment. By falling to spscify the type of test
which should be employed, the legislature has left the phy-
siclan unhempered and free to resort to the latest and most

dern precautions acceptable to selfentific effort to check
thé spread gf disease. -Orsetl dependence has and propsrly
should be placed upon tha integrity of an honorabdle pro-
fession in asswing 1t will avail itself of every nsens
now at its cormand, or mde avallable in the future, in
the sver constant battis to 3tifle the enomies of mankind's
health and security, '

Cur fleld of knowledge 18 not of sufflcient
breadth to Justify amy attempt to adequntely discuss this
problem, WS have used the disease of syphilis as an ex-
ample. A8 to what ezzs or tests are necessary to estab-
1ish & finding of freedom from this and other dissasgses we



Honorable CGso. W. Cox, Page 8

frankly admit basie Ignorance., We are forced to resort to
roliadble authority foreign to the pursuit of the duties im-~
posed upon and exscuted by this Division of Stage Government.
Xeither are we capable, on the basis of our own gralifisa~
tions, of classifying Adiseasos as those whlck are infectious,
contaglous, and communicable, and those which gre not.

If this Department undertook to set qut la this opin-
lon the sxamination and thse type of tests to he employed
under House 311l No. 142, it would simply be a reiteratiaon
of opinions and dbulletins issued and e¢lrculated by your De-~
partment and by other competent medical authorities., Im
view of the fact that your Department ocouples this rield
of spoocialized knowledge we consider it unmedessary and im-
proper for us to render an opinion whish reachsa the presump-
tuous state wherein the Attorney General undertakes to pre-
seribe methods which a physician must pursue in the ethieal"
praetice of his profession, and in following the plain men- -
date of the legislature.

Yours very truly

A GENERAL OF TEXAS
oss Carlton j
Assistant '
RO LM
APERSVED AUG 11, 1939
} Approved
LY & ﬁ_&f-"w Opinjon Cormittee

ATTORNEY GENZRAL OF TEXAS By R.W,F., Chalrnman



